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MMOs
Relief for Municipal Pension Plans

        he metamorphosis that began with the concept of munic-
ipal pension reform legislati on and ended with what is now 
Act 44 of 2009 can truly be characterized as transformati onal.  
The end result is a code of laws with some provisions that are 
clearly unrelated to the genesis of the original legislati on.  The 
staff  of PMRS was an early parti cipant in the development of 
the proposal and can speak fi rst-hand about that experience.  
Credit for the original legislati on, however, must be given 
to the staff  of the Public Employee Reti rement Commission 
(PERC).  Late in 2008, PERC Executi ve Director Jim McAneny 
approached PMRS staff  with an idea for a three-pronged so-
luti on to what many professionals in the municipal pension 
fi eld foresaw as a train wreck about to happen.  That wreck 
was in large measure caused by the global collapse of the 
world’s fi nancial markets in late 2008.

PERC foresaw the need to provide temporary relief from what 
the municipal pension experts predicted would be a double 
whammy – higher MMOs based upon actuarial losses recog-
nized in the January 1, 2009 Act 205 Valuati ons and less mu-
nicipal revenues being available to pay the higher MMOs due 
to shrinking municipal tax bases caused by the loss of jobs 
and home values.  In additi on to seeking a way to address 
these two problems, PERC thought it would be an excellent 
opportunity to “take away the shovel” from those municipali-
ti es that were burying themselves so deep in pension obliga-

ti ons that they would never get above ground again.  The goal 
was to require a reduced level of benefi ts for new members 
in the most severely distressed plans while also prohibiti ng 
any future benefi t improvements for the existi ng members.

These three goals were all parti ally addressed in the end 
product – Act 44 of 2009, signed by Governor Rendell on 
September 18, 2009.  However, that legislati on also saw 
the legalizati on of Deferred Reti rement Opti on Programs 
(DROPs); tough, new bidding standards for municipal pen-
sions’ professional services contracts – including contribu-
ti ons reporti ng and disclosure requirements; and, authority 
for new or conti nued special taxing authority for Pitt sburgh 
and Philadelphia.  The new law did provide a framework for 
municipal offi  cials to build a way around the immediate fund-
ing crisis.  It also threatened to impose further mandatory 
remedies on the City of Pitt sburgh if the funded status of the 
city’s pensions has not reached certain levels by the January 
1, 2011 Valuati on.

We provide here (through page 4) a synopsis of the legisla-
ti on’s permanent changes as well as those directed at provid-
ing short-term relief for both distressed and non-distressed 
plans.  We also indicate if PMRS-enrolled plans can or are 
likely to be impacted by the parti cular provisions.  
(Arti cle conti nued on page 2...)

T

DROPs
Deferred Retirement Option Plans

Act 44 of 2009 amended Act 205 of 1984 to add a new chapter to the law enti tled, “Deferred Reti rement Opti on Plans.”  This 
chapter authorizes, for the fi rst ti me in Pennsylvania law, DROPs (their abbreviated name).  While a number of municipaliti es in 
the Commonwealth have insti tuted DROPs, recent court rulings called into questi on the pension plans’ underlying authority to 
establish such a benefi t provision.  This legislati on is primarily intended to structure DROPs created aft er the eff ecti ve date of 
the act.  While it provides some legiti macy for the plans created before the enactment of Act 44, the legislati on also restricts, to 
some extent, those same plans.  PMRS municipaliti es will now be able to insti tute a DROP for the fi rst ti me.

What is a DROP?

The DROP is an alternati ve way to pay reti rement benefi ts which allows employees who are at or beyond normal reti rement age 
to conti nue to work while receiving reti rement benefi ts.  The two important considerati ons are that the employee can no longer 
be earning reti rement benefi ts and that the employee can not be in “constructi ve” receipt of the monthly reti rement benefi t.  
In a DROP, the employee announces a reti rement date and, from the date of reti rement to date of separati on from employment 
(usually three to fi ve years into the future), the monthly reti rement benefi t is held by the reti rement plan in an investment 
vehicle earning money.  Once separati on occurs, the individual receives the accumulated monthly payments deposited to the 
DROP account through the month of terminati on.  Then, and only then, is the member in constructi ve receipt of the benefi t and 
then, and only then, are the monies taxable as federal income.

Who can parti cipate in a DROP?

All boroughs, citi es, towns, townships, counti es, and authoriti es may establish a DROP, provided they have a defi ned benefi t 
reti rement plan that is insured in whole or in part by the local government.  (Arti cle conti nued on page 6...)
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(... “MMOs”... conti nued from page 1) 

Permanent Changes

Short-Term Relief

Assistance for Distressed Municipaliti es

The legislati on introduced a new twist to the distress determinati on process.  Essenti ally, the procedure for determining whether 
a municipality was in a distressed state due to the funding status of the municipality’s pension plans was signifi cantly simplifi ed.  
Aft er combining, for distress considerati on purposes only, a municipality’s pension plans’ accrued liability and matching it to the 
actuarial value of the combined assets of the plans, a determinati on is made of assets to liabiliti es.  If the rati o is 90% or above, 
the municipality is not considered distressed.

If the rati o is between 70% and 89%, the level of distress is determined to be Minimal with a score of I.  If the rati o is between 
50% and 69%, the level of distress is described as Moderate and the plan is assigned a score of II.  Finally, if the rati o of assets to 
liabiliti es is less than 50%, the municipality is considered Severely distressed and is assigned a score of III.

What does the distress level assignment mean in practi cal terms?  It means that certain municipaliti es are given additi onal actu-
arial and legal lati tude in the administrati on and funding of their distressed plans.  The new structure is to be in place with the 
January 1, 2009 Valuati on.  As a result, a determinati on of distress will not be available to a municipality unti l 2010, presumably 
for use with the 2011 MMO.  Note - the fi rst valuati on that a new plan undertakes is not to be included in the municipality’s 
distress determinati on.  Please see page 3 for the opti onal and mandatory tools made available to distressed municipaliti es.  

(Arti cle conti nued on page 3...)

New Amorti zati on Time Table Change Impact

Actuarial gains and losses Eff ecti ve unti l the 1/1/09 Valuati on, 
goes from 15 years to 20 years (or 
the remaining working life ti me of the 
members if the municipality is not 
moderately or severely distressed).

PMRS-enrolled plans will benefi t 
from this change (even though actu-
arial losses from investments will be 
non-existent).

Changes in assumpti ons Eff ecti ve 9/18/09, goes from 20 years 
to 15 years.

Any assumpti on changes eff ecti ve 
aft er 9/18/09 will fi rst use new amor-
ti zati on schedule in 1/1/11 Valuati on.

State mandated benefi t changes Eff ecti ve 9/18/09, new category - 20 
years.

Any changes eff ecti ve aft er 9/18/09 
will fi rst use new amorti zati on sched-
ule in 1/1/11 Valuati on.

Local benefi t changes – Acti ve plan 
members

Eff ecti ve 9/18/09, new category - 10 
years.

Any plan that has a change eff ecti ve 
aft er 9/18/09 will fi rst use new amor-
ti zati on schedule in 1/1/11 Valuati on.

Local benefi t changes – Reti red plan 
members

Eff ecti ve 9/18/09, new category - 1 
year.

Any plan that has a change eff ecti ve 
aft er 9/18/09 will fi rst use new amor-
ti zati on schedule in 1/1/11 Valuati on.

New Asset Smoothing Method Change Impact

Opti onal method to value 1/1/09 as-
sets

For 1/1/09 Valuati on, assets can be 
equal to the 1/1/07 assets plus contri-
buti ons minus expenses and benefi t 
payments plus interest credited at 1% 
less than the plan’s assumed rate (so 
long as value is between 70% & 130% 
of market value).

Plans enrolled in PMRS will not be 
using this asset smoothing method.
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Minimal Distress (Level I)

Moderate Distress (Level II)

Severe Distress (Level III)
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Voluntary Change Impact

Aggregate trust funds. N/A to PMRS enrolled plans.

Change member contributi on rates.  
New hires could be made to pay in 
more to fund the plan.

PMRS-enrolled municipality could 
start a two-ti er plan.

If the municipality is subject to a con-
tributi on limit to a pension plan, that 
limitati on is made null & void.

Applicable also to a PMRS-enrolled 
municipality.

Is given permission to pay only 75% 
of the porti on of the MMO associated 
with the amorti zati on of any unfunded 
liability (limited to a two-year period).

Applicable also to a PMRS-enrolled 
municipality.

May extend for two years more (total 
of 4 years) the assets smoothing cor-
ridor of 70% to 130%.

Plans enrolled in PMRS will not be 
using this asset smoothing method.

(Arti cle conti nued on page 4...)

Voluntary Change Impact

Change member contributi on rates.  
New hires could be made to pay in 
more to fund the plan.

PMRS-enrolled municipality could 
start a two-ti er plan.

If the municipality is subject to a con-
tributi on limit to a pension plan, that 
limitati on is made null & void.

Applicable also to a PMRS-enrolled 
municipality.

May uti lize additi onal taxing authority 
if the municipality is at the current rate 
limits.

Applicable also to a PMRS-enrolled 
municipality.

Is given permission to pay only 75% 
of the porti on of the MMO associated 
with the amorti zati on of any unfunded 
liability (limited to a four-year period).

Applicable also to a PMRS-enrolled 
municipality.

May extend for two years more (total 
of 4 years) the assets smoothing cor-
ridor of 70% to 130%.

Plans enrolled in PMRS will not be 
using this asset smoothing method.

Mandatory Change Impact

Aggregate trust funds N/A to PMRS-enrolled plans

Must submit a plan to PERC detailing 
how administrati ve improvements will 
be made. 

Applicable also to a PMRS plan.

Voluntary Change Impact

Change member contributi on rates.  
New hires could be made to pay in 
more to fund the plan.

PMRS-enrolled municipality could 
start a two-ti er plan.

If the municipality is subject to a con-
tributi on limit to a pension plan, that 
limitati on is made null & void.

Applicable also to a PMRS-enrolled 
municipality.

May uti lize additi onal taxing authority 
if the municipality is at the current rate 
limits.

Applicable also to a PMRS-enrolled 
municipality.
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I
Contracting Standards

New Procedures for Municipal Pension Systems

   n what appears to be a reacti on to the recent news sto-
ries from Arizona, California, and New York involving public 
pension plans and certain criminal corrupti on charges, the 
Pennsylvania legislature also used Act 44 of 2009 to amend 
into Act 205 of 1984 an enti rely new provision on contracti ng.  
Applicable specifi cally to municipal pension systems, the new 
chapter, enti tled “Standards for Municipal Pension Systems,” 
addresses the procedure municipal pension systems must fol-
low to enter into professional services contracts.  While it is 
always diffi  cult to encapsulate the intent of any legislati on, 
the process by which this language appeared during legisla-
ti ve considerati on makes decoding its functi on rather diffi  cult.  
PMRS staff  can only speculate that it was designed to prevent 
Pennsylvania’s municipal pension systems from becoming 
involved in any “pay-to-play” scheme or any “third-party-
placement fees” fi asco.

First, a few defi niti ons:  The legal defi niti on for “municipal 
pension system” states that it specifi cally “Includes the Penn-
sylvania Municipal Reti rement System.”  We can not be sure 
what isn’t included, but we do know that PMRS is specifi cally 
included.  A “Professional services contract” is a contract to 
which a municipal pension system is a party and which is for 

the purchase or provision of professional services, including 
investment services, legal services, real estate services, and 
other consulti ng services (emphasis ours) which are not sub-
ject to a requirement that the lowest bid be accepted.

The new law requires that each municipal pension system 
develop procedures to select the most qualifi ed person with 
whom to enter into a professional services contract.  The pro-
cedures must include an applicati on and disclosure form to be 
used by those who will submit a proposal for a professional 
services contract.  All proposals must be adverti sed and the 
adverti sement must contain the following:

 (1) The services that are the subject of the proposed 
  contract.
 (2) Specifi cati ons relati ng to the services.
 (3) Procedures to compete for the contracts.
 (4) Required disclosures.

The procedures to select the most qualifi ed person are also 
to include a review of the person’s qualifi cati ons, experience, 
and experti se as well as the compensati on to be charged.  
(Arti cle conti nued on page 5...)

PERC has already made public the sti pulati on that every distressed municipality will be required to report on the bi-annual valu-
ati on reports the remedies they opt to insti tute.  

The Tidbits

The legislati on modifi ed Act 205 language that was specifi c to the Citi es of Philadelphia and Pitt sburgh’s pension plans.  Phila-
delphia has been given an additi onal taxing power (a 1% sales tax and two years of pension funding relief) before even higher 
funding standards and requirements will be placed upon the city.  Pitt sburgh’s relief was less dramati c.  The city was given ac-
cess to an additi onal funding source but told that if the combined plans were not at least 50% funded by January 1, 2011, the 
Pennsylvania Municipal Reti rement System (PMRS) would be responsible for the administrati on of the city’s pension programs.  
That determinati on must be made by September of 2011.  NO OTHER distressed municipality would be forced into a PMRS-
administered plan under Act 44.

What’s the Net Eff ect?

It appears to PMRS staff  that, aft er much wrangling and even more politi cal maneuvering, the law does accomplish the fi rst 
purpose of providing temporary relief from possible spikes in the MMOs due to the market downturn. 

(... “MMOs”... conti nued from page 3) 

Is given permission to pay only 75% 
of the porti on of the MMO associated 
with the amorti zati on of any unfunded 
liability (limited to a six-year period).

Applicable also to a PMRS-enrolled 
municipality.

May extend for two years more (total 
of 6 years) the asset smoothing corri-
dor of 70% to 130%.

Plans enrolled in PMRS will not be 
using this asset smoothing method.

Mandatory Change Impact

Aggregate trust funds. N/A to PMRS-enrolled plans.

Must establish a revised benefi t plan 
for new employees.

Applicable also to a PMRS plan.

Must submit a plan to PERC detailing 
how administrati ve improvements will 
be made.

Applicable also to a PMRS plan.



5The Spotlight

(... “Contracti ng Standards”... conti nued from page 4) 

Prior to entering into a professional services contract, a po-
tenti al contractor must disclose the names and ti tles of each 
individual who will be providing professional services to the 
municipal pension system, including advisors or subcontrac-
tors.  Specifi c items to be disclosed are:

 (1) Whether the individual is a current or former offi  cial 
  or employee of the municipality entering into the 
  contract.
 (2) Whether the individual has been a registered Federal 
  or State lobbyist.
 (3) A descripti on of the responsibiliti es of each individual 
  in connecti on with the contract.

The communicati ons are also to be regulated.  The law states 
that, upon the municipal pension system’s adverti sing for a 
professional services contract, the potenti al contractor may 
not allow a third party to communicate with offi  cials or em-
ployees of the municipal pension system except in the case of 
requests for technical clarifi cati on.  The requests for technical 
clarifi cati on are to be made “by” (note: the law says “by” in-
stead of “to”) a designated employee of the municipal pension 
system.  The potenti al contractor may respond to requests for 
clarifi cati on or additi onal informati on from the municipal pen-
sion system.

The municipal pension system must also adopt policies relat-
ing to potenti al confl icts of interest in the review of a proposal 
or the negoti ati on of a contract.  The policies must include a 
minimum one-year restricti on on the parti cipati on by a former 
employee of a contractor or potenti al contractor in the review 
of a proposal or negoti ati on of a contract with that contrac-
tor.  The policy must also prohibit a former employee of the 
municipal pension system from the submission of a proposal 
or the performance of a contract.

The legislati on also sets forth specifi c requirements that come 
into play aft er the awarding of a professional services con-
tract occurs.  All applicati ons and disclosure forms are public 
documents except for any proprietary informati on or other 
informati on protected by law.  Also, once a contract has been 
awarded, any increase in the cost of the original contract that 
is more than 10% or $10,000, whichever is greater, can not be 
made unless a writt en justi fi cati on for the increase is made 
public and posted on the municipal pension system’s Internet 
website, if an Internet website is maintained, at least seven 
days prior to the eff ecti ve date of the amendment.

Another requirement placed upon the municipal pension plan 
aft er the awarding of the contract takes place is that the rel-
evant factors that resulted in the award must be summarized 
in a writt en statement.  The statement is to be included in or 
att ached to the documents associated with the awarding of 
the contract.  Within ten days of the awarding of the profes-
sional services contract, the original applicati on, a summary 
of the basis for the award, and all required disclosure forms 
must be transmitt ed to all unsuccessful applicants.  The docu-
ments must also be posted on the municipal pension system’s 
Internet website, if an Internet website is maintained, at least 
seven days prior to the executi on of the professional services 
contract.

All prospecti ve contractors also have certain disclosure obliga-
ti ons.  Any person or enti ty that intends to enter into a profes-

sional services contract must disclose the employment and/
or the compensati on of a third party intermediary, agent, or 
lobbyist who will directly or indirectly communicate with a 
municipal pension system offi  cial or employee, or a municipal 
offi  cial or employee, in connecti on with any transacti on or in-
vestment involving the contractor and the municipal pension 
system.  The disclosure does not apply to an offi  cer or em-
ployee of any investment fi rm who is acti ng within the scope 
of the fi rm’s standard professional duti es on behalf of the fi rm.  
These duti es are deemed to include the actual provision of le-
gal, accounti ng, engineering, real estate, or other professional 
advice, services, or assistance pursuant to a professional ser-
vices contract.

The heart of the restricti ons on the prospecti ve contractor, 
though, comes in the form of a prohibiti on on making politi cal 
contributi ons.  Any person who applies for a proposal, sub-
mits an off er or bids for a proposal, responds to a request for 
proposal, or otherwise solicits a professional services contract 
with a municipal pension system may not solicit a contribu-
ti on for any municipal offi  cial or candidate for municipal of-
fi ce in the municipality where the municipal pension system is 
organized.  They also may not solicit for any politi cal party or 
politi cal acti on committ ee of which that offi  cial or candidate is 
a member.

There are several other conditi ons that would disqualify a per-
son from being retained by a municipal pension plan.  A per-
son who has, within the past two years, made a contributi on 
to a municipal offi  cial or candidate for municipal offi  ce in the 
municipality which controls the municipal pension system may 
not enter into a professional services contract with the munici-
pal pension system.  Additi onally, a person that enters into a 
professional services contract with a municipal pension system 
may not have a direct fi nancial, commercial, or business rela-
ti onship with any offi  cial of the municipal pension system or 
the municipality which controls the municipal pension system 
unless the municipal pension system consents in writi ng to the 
relati onship following full disclosure.

A restricti on that is important for municipal pension offi  cials to 
understand is that a person with a professional services con-
tract may not off er or confer a gift  having more than a nominal 
value.  This includes money, services, loans, travel, lodging, 
entertainment, discounts, or other things of value given to any 
offi  cial, employee, or fi duciary of a municipal pension system.

As to the disclosure of contributi ons and gift s, a person who 
has a professional services contract with a municipal pension 
system must disclose all contributi ons to which all of the fol-
lowing apply:

 (1) A contributi on was made within the last fi ve years.
 (2) A contributi on was made by an offi  cer, director, exec-
  uti ve-level employee, or owner of at least 5% of the 
  person or affi  liated enti ty.
 (3) The amount of the contributi on was at least $500.
 (4) The contributi on was made to a candidate for any 
  public offi  ce in the Commonwealth or to an individual 
  who holds that offi  ce.
 (5) The contributi on was made to a politi cal committ ee 
  of a candidate for public offi  ce in the Commonwealth 
  or to an individual who holds that offi  ce.

(Arti cle conti nued on page 6...)
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(... “Contracti ng Standards”... conti nued from page 5)

The disclosed informati on must be updated at least annually.  
A person who must make a disclosure must provide the fol-
lowing informati on relati ng to the contributi ons: their name 
and address, the contributor’s relati onship to the contractor, 
the name and offi  ce or positi on of each person receiving a 
contributi on, the amount of the contributi on, and the date 
of the contributi on.  Also to be disclosed are any gift s to an 
offi  cial or employee of the municipal pension system or the 
municipality which controls the municipal pension system, 
and / or the employment or retenti on of any third-party inter-
mediary, agent, or lobbyist and the duti es of that person.

The required disclosure must be made on a form prepared by 
the municipal pension system.  The disclosure form is to be 
att ached to the contract and posted on the system’s Internet 
website, if an Internet website is maintained.  During the term 
of the contract, an updated form is to be fi led annually.

The penalti es for failure to comply with the provisions of the 
law are as follows:  A municipal pension system is to void the 
professional services contract of a person who knowingly 
makes a material misstatement or omission in a disclosure 
form and must prohibit the person from entering into a con-

 (... “DROPs”... conti nued from page 1) 

A local government that has established a defi ned benefi t plan 
which has joined PMRS may establish a DROP only through 
parti cipati on in the DROP established and administered by 
PMRS.  The PMRS Board must establish a DROP for those local 
government plans desiring to parti cipate in the program.  It is 
an “opti onal” benefi t.

The DROP has to provide for a uniform parti cipati on period of 
not more than fi ve years.  One specifi c provision in the new 
law is that elected offi  cials are to be excluded from the DROP 
program.

An acti ve member of a plan who is eligible for a normal re-
ti rement benefi t under a pension plan or will be eligible for a 
normal reti rement benefi t under a pension plan prior to par-
ti cipati on in the DROP and who is not an elected offi  cial may 
parti cipate in the DROP by fi ling a writt en applicati on with the 
reti rement system at least 30 days before the member’s eff ec-
ti ve date of reti rement.

The applicati on must include a binding and irrevocable lett er 
of resignati on from regular employment with the local govern-
ment that discloses the member’s intent to reti re and speci-
fi es the member’s reti rement date.  Eff ecti ve with the date of 
reti rement, the member’s monthly, normal reti rement benefi t 
under the pension plan, the member’s eff ecti ve date of reti re-
ment, and the member’s eff ecti ve dates of beginning and ter-
minati ng employment as a DROP parti cipant shall all be fi xed.  
The applicati on will serve as an irrevocable writt en electi on to 
parti cipate in the DROP and must contain all of a parti cipant’s 
rights and obligati ons under the DROP.  Parti cipati on in a DROP 
does not guarantee the parti cipant’s employment by the local 
government during the specifi ed period of the DROP.  

The member must agree to forgo further acti ve membership 
in the reti rement plan, any growth in the salary base used for 

calculati ng the regular reti rement benefi t, and any additi onal 
benefi t accrual for reti rement purposes, including length-of-
service increments.  The eff ecti ve date of parti cipati on in the 
DROP is the day aft er the specifi ed reti rement date.  The ter-
minati on date of parti cipati on in the DROP is to be set forth 
in the DROP applicati on.  A parti cipant may change the DROP 
terminati on date to an earlier date without penalty for the 
early terminati on of DROP parti cipati on.

Once the member elects to parti cipate in the DROP, their 
monthly, normal reti rement benefi t and interest thereon at 
the “actual rate earned” shall be credited to the parti cipant’s 
“Subsidiary DROP Parti cipant Account” in the pension trust 
fund.  A separate accounti ng of the DROP parti cipant’s ac-
crued benefi t accumulati on under the DROP shall be calcu-
lated annually and provided to the DROP parti cipant.  The 
DROP account is to be an interest-bearing ledger account in 
the pension trust fund.  The interest is to be compounded and 
credited monthly.  It can be no less than 0.0% and no more 
than 4.5%.  The account balance is to be accounted for sepa-
rately but need not be physically segregated from other pen-
sion trust fund assets.  

When the DROP parti cipant terminates parti cipati on in the 
DROP they must be separated from employment with the lo-
cal government.  A parti cipant is ineligible to reenroll in the 
DROP thereaft er even if they are reemployed by the local 
government with renewed acti ve membership rights in the 
reti rement system.  Payment of the parti cipant’s “Subsidiary 
DROP Parti cipant Account” must be paid within 45 days in ac-
cordance with the electi on of the former parti cipant or, if de-
ceased, the parti cipant’s survivor provided it is within one of 
the following opti ons:

 (i)  The balance in the account (less withholding taxes, if 
   any, remitt ed to the Internal Revenue Service) shall be 
   paid to the DROP parti cipant or surviving benefi ciary, 
   or  (Arti cle conti nued on page 7...)

tract for a period of up to three years.  If a contractor or per-
son has submitt ed a proposal or bid in violati on of the proce-
dures more than two ti mes in a 36-month period, all contracts 
between that contractor and the municipal pension plan are 
to be made void.  The person is then barred from making a 
proposal for a period of at least three years from the date of 
the last violati on.

If a person who enters into, or has applied for, submitt ed an 
off er or bid for, responded to a request for, or otherwise solic-
ited, a proposal or a contract with a municipal pension system 
or an offi  cer, director, or employee of a municipal pension sys-
tem and that person is aware, or reasonably should be aware, 
(emphasis added) of an apparent, potenti al or actual confl ict 
of interest, the person must disclose the confl ict and promptly 
eliminate the confl ict.

While each municipal pension system will need to examine the 
new chapter to determine how best to implement its provi-
sions, we can share that the Offi  ce of Chief Counsel for PMRS is 
reviewing the law and its interacti on with the Commonwealth 
Purchasing Law, the State Ethics Act, and the Campaign Contri-
buti on Law.  Local plan offi  cials might also want to undertake 
an examinati on of existi ng local purchasing requirements to 
ensure consistency and clarity. 
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(... “DROPs”... conti nued from page 6)

 (ii) The balance in the account shall be paid directly to the 
   custodian of an eligible reti rement plan as defi ned in 
   secti on 402(c)(8)(b) of the Internal Revenue Code, or

 (iii) In the case of an eligible rollover distributi on to the 
   surviving spouse of a deceased DROP parti cipant, the 
   balance in the account shall be paid to an eligible re-
   ti rement plan that is an individual reti rement account 
   or an individual reti rement annuity as described in 
   secti on 402(c)(9) of the Internal Revenue Code. 

If the DROP parti cipant or benefi ciary fails to elect a method 
of payment within 60 days aft er the parti cipant’s terminati on 
date, the reti rement system is required to pay the balance as 
a lump sum as outlined in paragraph (i).  The form of payment 
selected must comply with the minimum distributi on require-
ments of the Internal Revenue Code.

It should be noted that the right of a DROP parti cipant to any 
benefi t and the moneys in the DROP parti cipant’s subsidiary 
DROP parti cipant account are exempt from any State or mu-
nicipal tax, levy and sale, garnishment, att achment, spouse’s 
electi on, or any other process whatsoever, except that the as-
sets are subject to att achment in favor of an alternate payee 
as set forth in a qualifi ed domesti c relati ons order and are sub-
ject to forfeiture as provided by the act of July 8, 1978 (P.L.752, 
No.140), known as the Public Employee Pension Forfeiture 
Act.

As to the applicability of death, disability, and other pre-reti re-
ment benefi ts, the following shall apply:

 Death  If a DROP parti cipant dies, the DROP parti ci-
   pant’s named benefi ciary shall be enti tled to 
   apply for and receive the benefi ts accrued in 
   the DROP parti cipant’s subsidiary DROP par-
   ti cipant account.  A DROP parti cipant’s eligibil-
   ity to parti cipate in the DROP terminates upon 
   his/her death.  The DROP parti cipant’s sur-
   vivor shall be eligible to receive any death 
   benefi ts normally payable in the event of the 
   death of a reti red employee.

 Disability If a DROP parti cipant becomes eligible for a 
   disability pension benefi t and terminates em-

   ployment, the monthly normal reti rement 
   benefi t of the DROP parti cipant terminates 
   and the disability reti rement replaces it.

 Other  A DROP parti cipant is to be eligible for any 
 Benefi ts employee benefi ts provided to the acti ve em-
   ployees before reti rement including all pre-
   reti rement benefi ts for employees otherwise 
   provided by law, specifi cally including, but not 
   limited to:

   (1) the act of June 2, 1915 (P.L.736, No.338), 
    known as the Workers’ Compensati on 
    Act;
   (2) the act of June 28, 1935 (P.L.477, No.193), 
    referred to as the Enforcement Offi  cer 
    Disability Benefi ts Law;
   (3) the act of December 5, 1936 (2nd Sp.Sess., 
    1937 P.L.2897, No.1), known as the Unem-
    ployment Compensati on Law;
   (4) the act of June 24, 1976 (P.L.424, No.101), 
    referred to as the Emergency and Law Enf-
    orcement Personnel Death Benefi ts Act; 
    and
   (5) the Public Safety Offi  cers’ Benefi t Act of 
    1976 (Public Law 94-430, 42 U.S.C. § 90 
    Stat. 1347).

The DROP to be established by the Pennsylvania Municipal 
Reti rement Board will be subject to fi nancial and compliance 
audits which are to be conducted by the Auditor General.  The 
initi al audit is to be conducted within one year of establish-
ment of the DROP.  

Although Act 44 provides the authorizati on for PMRS to pro-
vide a DROP, our legal counsel has advised us that amend-
ments to the Pennsylvania Municipal Reti rement Law, Act 15 of 
1974, will also be necessary to enable PMRS to administer the 
DROP.  Currently, the Pennsylvania Municipal Reti rement Law 
does not provide for the establishment of the special DROP 
accounts and crediti ng of a diff erent interest rate to those ac-
counts.  PMRS will be working to make the necessary changes 
to Act 15 in the coming months.  Aft er the legislati ve chang-
es have been completed, the Pennsylvania Municipal Reti re-
ment Board will adopt specifi c policies and procedures for the 
DROP. 

L
KIS Benefi t

Killed-in-Service Benefi t

    ess than one month aft er passing Act 44, the General 
Assembly passed, and Governor Rendell signed into law, Act 
51 of 2009.  This legislati on is intended to provide a uniform 
“Killed-in-Service” (KIS) benefi t to the benefi ciaries of all paid 
fi refi ghters, law enforcement offi  cers, and ambulance service 
or rescue squad members of the Commonwealth.  This is re-
gardless of whether they are employed by the Commonwealth 
or one of the Commonwealth’s politi cal subdivisions.  

A very important consequence is that the new law relieves 
“Act 600” pension plans from the obligati on of providing a KIS 
benefi t.  In fact, PMRS’s interpretati on of the new law, and 

the repeals contained therein, is that boroughs, townships, 
and regional police departments subject to Act 600 are NOT 
ALLOWED to provide a KIS benefi t in their pension plan, 
whether that plan is self-administered or enrolled in PMRS.  
More informati on on this line of reasoning will follow.

As to the new benefi t, in additi on to the existi ng $100,000 
(indexed for infl ati on) Emergency and Law Enforcement 
Personnel Death Benefi t lump sum payment currently existi ng 
in the law, a new series of monthly payments are to be made 
to the deceased offi  cer’s survivor.  (Arti cle conti nued on page 8...)
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(... “KIS Benefi t”... conti nued from page 7)

These payments are to be equal to the monthly salary (also 
adjusted for infl ati on) of the offi  cer less any Workers Compen-
sati on payments or pension payments.  They are payable unti l 
there is no longer an eligible survivor.  An eligible survivor is 
defi ned as the spouse of the deceased offi  cer or, if there is no 
surviving spouse, the child or children under the age of eigh-
teen (or, if att ending college, under the age of twenty-three).

The confusing piece to most observers is the melding of the 
previous pension plan provisions with the new amendments 
to the Emergency and Law Enforcement Personnel Death Ben-
efi t Act.  The questi ons become:  Who is obligated to pay for 
what? and, Is insurance needed to cover any possible benefi t 
payment?  What follows is PMRS’s interpretati on which should 
be considered applicable to only law enforcement plans en-
rolled in PMRS.  

Prior to Act 51, boroughs, townships, and regional police de-
partments subject to Act 600 (those with three or more full-
ti me offi  cers who are not enrolled in PMRS) were required to 
provide a KIS benefi t of 100% of salary through the pension 
plan.  

Pension benefi ts for boroughs, townships, and regional police 
departments (those with three or more full-ti me offi  cers who 
are enrolled in PMRS) are subject to Act 15, the Pennsylvania 
Municipal Reti rement Law, not Act 600, as long as the benefi ts 
do not exceed those provided under Act 600.   Therefore, the 
KIS benefi t that was mandated for Act 600 plans was consid-
ered an opti onal benefi t for plans enrolled in PMRS. 

Boroughs, townships, and regional police departments with 
less than three full-ti me offi  cers (whether enrolled in PMRS or 
not) were previously, and sti ll are, authorized but not required 
to include KIS benefi ts in the pension plan.

PMRS currently provides a wide range of KIS benefi ts at dif-
ferent levels (100% of the deceased offi  cer’s pay, 50% of the 
deceased offi  cer’s pay, with and without off sets for Worker’s 
Compensati on and Social Security benefi ts, etc.) to both those 
municipaliti es that are subject to the limits of Act 600 and 
those that are not.
 
Under Act 51, the authority to provide a KIS benefi t under 
Act 600 has been specifi cally repealed, eff ecti ve immediately.  
Thus, PMRS plans that provide a KIS benefi t and have three or 
more full-ti me offi  cers have lost the right to provide the KIS 
benefi t, even if the PMRS plan documents and/or an existi ng 
collecti ve bargaining contract provides for the KIS benefi t.  
(Emphasis ours.)  

We do not want to suggest that this arti cle is providing legal 
advice.  It clearly does not.  What is unknown to PMRS – and 
should be discussed with the municipality’s labor att orneys – is 
what eff ect this repeal of the KIS benefi t in Act 600 will have on 
existi ng collecti ve bargaining agreements that already contain 
the provision. We can only advise that PMRS’s Offi  ce of Chief 
Counsel has advised that we no longer have the authority to 
make a death benefi t payment under a KIS clause of any exist-
ing pension agreement if the payment is to an offi  cer who had 
been a member of a plan that had three or more offi  cers.

One of the interesti ng twists is that, since Act 51 did NOT re-
peal the general authority given to plans with two or less of-
fi cers to provide a KIS benefi t, if plans have a KIS clause in their 
PMRS agreement, we sti ll must pay a KIS benefi t and the pen-
sion plan is sti ll required to fund the benefi t should an offi  cer 
be killed.  This is because the new Act 51 KIS benefi t is off set 
by any pension benefi t that is to be paid.  Our interpretati on 
is that these smaller plans are clearly liable should an unfortu-
nate incident occur, unless the KIS provision is removed from 
the pension plan.  These plans may want to consider removing 
the KIS benefi t from their pension plan or consider purchasing 
KIS benefi t insurance to help off set this potenti al liability.

In conclusion, PMRS police pension plans that have three or 
more enrolled members and that suff er a loss due to a KIS 
death, regardless of whether the existi ng plan documents spe-
cifi cally provide for a KIS benefi t or not, will not be deemed 
to have a KIS benefi t and PMRS will not make payment.  We 
will be working with these plans to remove the KIS benefi t lan-
guage from the plan documents in the coming month.  

Those police pension plans with two or less offi  cers that have 
a KIS benefi t in their PMRS agreements may want to consider 
removing this provision because, if an applicati on for a  KIS 
benefi t is made, PMRS will need to make payment of the same 
and the plan will suff er the fi nancial loss.  The state will supple-
ment the benefi t if necessary to bring the total benefi t up to 
100% of the member’s salary, but the fi rst line of liability will 
befall the pension plan.  As stated above, we believe that by 
eliminati ng any such provision in a PMRS plan agreement, the 
municipality can transfer this potenti al liability to the state.

And, fi nally, all of the above observati ons are provided for 
guidance purposes only.  The comments expressed here are 
to let our members know how PMRS will be interpreti ng Act 
51 as it relates to Act 15 and any existi ng KIS benefi ts in PMRS 
plans.  Clearly, any plan that has been subject to the collecti ve 
bargaining process should seek the guidance of the att orneys 
who assisted in the development of that document. 


